INSOLVENCY AND BANKRUPTCY

(18¢) code 2016 (28th May, 2016)

\

Multiple law }vast variety

Q) Insolvency — State / position

\

Liabilities > Asset
Bankrupt — A conclusive
Insolvency and Bankruptcy
\
Court
\
Declare
Law
I
I !
\ Amend
(deleted)Repeaked ) -
—> Presidency Town Insolven- Partnership Act
¢y Act — for individual I | }
— Provisional insolvency Working Insolvency
Act — for individual (covered in 1BC)
— SIcA (Cash Loss) BTFR —> Recovery of Debt due to
— for individual Bank anla' Fl Act.
! '
Working Insolvency
(Ccovered in 18¢)
— SARFAES L
|
! '
Working Insolvency

(covered in 1BC)
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1¥QI- msolvency Bankruptey Board of India

\ \J

1.10.2016

Regulatory authority of 1BC

Company’s Act

v v

Working

Insolvency

il

'

A\
Working

v
Insolvency

'

|
'

Compulsory winding up

Voluntary winding up

'

¢

exit

covered in 1BC Sec.S9

Adjudicating authority

!
NCLT
s¢ (supreme Court) sc
T T
NCLAT DRAT
T T
NCLT (Corporate) DRT (Non-Corporate)
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(i)

Insolvency

\ 4

State / Position

\ 4

Liabilities > Asset

Treated Untreated

|Lead to
\ J

Revival Plan

Liguidation Bankruptcy

Y

Resolution Plan

A A Y

Corporation Non- Corporate

(e.g. individual)

an)
1BC
Insolvency Bankruptey of Liguidation

' ' ' ' ! '

Individual  Firm LLP  Company Special Act Body Corporate

Except — Bank / financial institution | mutual fund | ARC (Asset Reconstruction

Company).

Insolvency and Bankrupt Code, 2016



( BASIC STEPS FOR RESOLUTION PROCESS .‘)

IP — Insolvency Professional (Qualification)

IRP — Interim Resolution Professional (Designation)

COC - Committee of Creditors.

Financial Creditor

or
Operational Creditor (1) Name of IP NCLT (2) Appoint
¢ ~as
or IPD
Corporate debtor IRP
(company)

(3) Public Announcement _

Yo
(A3

o (4) submit  1rP

Standing

claim  Cverify)

* Name of company

* Name of IRP

* Last date of making claim

* Penalty of false claim

* Last date of resolution process

Form  Constitute (¢)coc will (7) RP prepares  Resolution
- coc ] (66% voting Information Applicant
power) appoint Memorandum
resolution * Financial
Professional information
in meeting * Info required

Can be either

by applicant

or this IRP or

any other 1P
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(8) Prepare  Resolution  (4) Resolution plan verify ~ coc (Plan

‘ professional  “Compliance of Act approved)
Resolution “Compliance of 1BBI Guidelines v
Plan 66% voting
i Submit
NCLT
v v
Approval Rejlect

v v

Resolution — Liguidation

process

C Features of Insolvency and Bankruptcy Code :)

Features of Insolvency and Bankruptcy Code :

() comprehensive Law.

(2) No multiplicity of laws

(3) Owe window clearance

(4) 0One chain authority

(s) Law time resolution

(6) Priority to the interest of workmen and employees.

(7) New Regulatory Authority

Coly‘ective of the Code :)

(1) consolidate and amend the law

(2) BB

(3) Time bound closure

(4) Promote entrepreneurship

(S) Availability of credit

(6) Maximise the value of asset of interested person

(7) Balance all stakeholders
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( Regulatory Mechanism )

Insolvency Bankruptcy

\J \4

18B] (Legislative, Executive Adjudicating Author
Quasi Judicial) (Pass judgement)
l v l 4 \
IP (Insolvency  1PA (insolvency 10 (information ~ SC sc
Professional) Professional Vtility 1 4
Agency JEH NCLAT DRAT
A
\ 4
\d \i v NCLT DRT
Legislative Executive Quasi Judicial ~ €oTporate Non-
Function Function l Corporate
l v Addressing
Profiting code MR ~ Grievance
of conduct , against IP
“Preventing
wrongful Act

C Insolvency Professional (IP) )

IP shall comply with following code of conducts :

(1) Exercise due diligence.

(2) comply with by laws of I1PA

(3) Allow IPA to inspect records

(4) Subwit records during investigation

(s) Such other functions as may be notified.
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( Information Ltility (V) )

Functions

(1) centralised Electronic database.

(2) collect, collate, authenticate and disseminate financial information

(3) Sstore information on universal accessible format

(4) Accept information from a person who reguire and voluntarily submit

information.

(S) Maintain guality standards and authenticate all information.

(6) Publish statistical information.

(7) Maintain inter-operability between I10’s.
P Y

Structure of the Code
25S Section
| 3 Schedule
\/
$ Parts
' ' ! ! !
Par_t—l Part—ll Part-ll Part-\v Part-v
l l \ 4 \/ \/
Preliminary Insolvency Insolvency Re P, Miscellaneous
(Sec.)to 3)  Resolution and  solution and PA, IV (Sec.224 to 25S)
Liguidation of ~ Bankruptcy of  (Sec.122 to
Corporate person Non Corporate 223)
(sec. 4 to 77) person (Sec.28 to
27)
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Extent of Law A
o™

\

' ' of?

Part I, Il, IV, V Part Il ¢
' ' {
Whole of India (Including Whole of India | perudin
Jammu & Kashwir) Jammu & Kashmir)

C Applicability )

0

Individual

)

Personal Guarantor

3)

Proprietorship firm

(q)

Partnership firm

(s)

LLp

C6)

Company

@)

Special Act

(2)

Body corporate

C Non Applicability ) 1 15 j,,w
tAD

)

Bank (But applicable to NBFC)

)

Financial Institute

3)

ARC (Asset Reconstruction company)

(q)

Mutual Fund

(s)

Collective Investment Scheme

(¢)

Insurance company

)

Pension Fund
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CORPORATE INSOLVENCY RESOLUTION PROCESS

(Financial creditor (FC)

(Himself Jointly

l

Form No. I. Record of default (i.e. Information utility)

2. Name of insolvency professional

3. Other information

\j

NCLT .

(reply within 14 days)

\j \j

Application Application
Accept Reject
| |
v '
(Communicate within 7 days) —> Application incomplete
i (grounds of )
Financial credrtor and corpo- — Disciplinary proceeding pendency
rate debtor against 1P

— Default not occurred

l (Communmicate)

FC can rectify defect within 7 days

from the date of receipt of notice
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r )

CXawipie «

Application p

> Comwmunication FCand

accept >
i 4:449
23.03.18
e Apphcat:on: NCIT
14.03.18
- Application o, Fc

Reject ——— Egq.30.3.18 No

22.03.)2 time of commu-

nication is given

on assumed to be

3 days within 7

days from receipt

rectify defect (no

absolute days)

rectify

Defect 6.14.18
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Operational Creditor (0C)

Application filed by (Himself)

Demand Notice

(Form No.3)

or

Invoice

(Form No.q)

\

Corporate Debtor

Within 10 days

A \

Not paid and Paid or Disputed (Quality /
undisputed Payment [ Warranty)
\ A\
l. Invoice No application can be
2. Affidavit (no dispute is pending) filed to NCLT

Application | 3. Certificate (no payment is received)

4. Other information

v NCLT

within 14 days

\j \j

Application Accept Application Reject

' '

Communication — Application incomplete

within 7 days — Disciplinary proceeding pending (against IP)

' — Default not occurred

0C and €D l Communicate

0C can rectify defect within 7 days from the

date of receipt of notice
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Operational Creditor

Demand notice
or
v Invoice
(14.4.17)
Corporate Debtor
\ 4 \
Make Payment or No payment and
Dispute 24.4.17 disputed 24.4.17
v -
NCLT Eg. 27.4.17

\

\4

Application reject 11.5.17

Application accept 11.5.17

Communicate"

l Communicate

0C Eg. 12.5.17

0C &£CD 13.5.17

\/

Defect rectify 19.5.17
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Corporate Debtor (€D)

(on commission of Default)

). Books of Alcs. — information

2. Name of insolvency professional

3. SR of shareholder (company) /

3/4th of partner

v 4. Other information

NCLT

(within 14 days)

\ 4 \ A

Application Accept Application Reject

Communication |  within'7 days — Application incomplete

cD — Disciplinary proceeding pending

against IP

— Default not occurred

! Communication

€D can rectify defect with in 7

days from the receipt of notice

Notes :

(1) I the following situation application cannot be filed :

() company is already under resolution process.

(2) Resolution process completed in last 12 months.

(3) Fc and €D has violated resolution plan in last 12 months.

(4) company is already under liguidation.

(1) Date of commencem4ent of resolution process :

- ~—> date of commencement will be

accepiance of applic;tion by NCLT.
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C Moratorium )

Certain activities in moratorium will be in absence (on hold) usually for 130 days

(cannot do any activity)

(1) cases against corporate debtor.

(2) Dealing in assets

(3) Enforcement of security interest b ARC (Asset reconstruction company)

(4) Recovery of asset which is in possession of CD.

C Exemption : )

Following activity will continue during moratorium.

(1)) supply of goods and services cohich 15 cssenhod.

(2) Activity permitted by Central Government in consultation with financial

sector requlator (RBI, SEBI).

(3) Activity against guarantor.

:noﬁ"(

FC and €D

o
(\\-

%) Name of 1P
(-

A\ 4

NCLT

\’

I+ will appoint IP as

IRP & No Disciplinory

Pyoceedin 's Fending
e s
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oc

'

- Nome of

IP G~en

l

<

NCLT coily

appont FP as

FRP - No

D:SC}P fnar

140 ce@ d?rj

'S Pthq
—

_ Name of
IP ¢ /\/O'I'
ivey)
\jl /\\
L7 > Is8r
NCL‘I< P
Name of
@ IP®
WS qppﬁfﬂ'
~Ie oy TRP

P

( Powers of IRP (C-MERI) )

() complications of Act

(2) Management of affairs

(3) Exercise of power of BOD / Partner

(4) Reporting of officer or manager

(S) Instruction to financial institute
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( Tenure of IRP )

IRP shall continue till the appointment of RP

Appointment of Resolution Professional (RP)

\/

\ 4

Appointment another IP as Rp

Appointment IRP as RP

Y

COC Nawme of IP

Pass of €OC '66% Voting share'

(66% voting share)

v @

NCCT

o

1BBI

'\

(9 Whether disciplinary proceeding pending

v against IP with 10 days Recompany(3)

Appoint Rpp Ans OQ _

till the opp‘ointment

of RP, JRP will continue

(Powers (outies) of RP)

Custody of asset

Act on behalf of corporate debtor

List of claims

Information Memorandum (prepare)

Interin finance raised

Invite prospective lenders investors

Resolution plan present to €0OC

Appoint professional (with seven days

Avoidance of transaction

M-attending meeting of COC
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Owner
Stamp

Owner
Stamp


C Conditions for appointment of RP )

(1) He shall satisfy conditions of independent director (Sec.144(6)).

(2) He should not be related party.

(3) He should not be employee or proprietor or partner of a firm (CA, €S, CMA

who is conducting statutory audit, legal audit or cost audit of corporate

debtor in last 3 financial years.

(4) He shall not be employee, proprietor, partner of a firm which provides legal or

consultancy services to corporate debtor and receives atleast $% of the total

receipt (firm) in last 3 financial year.

( Replacement of Resolution Professional )

2p Q) coc : Another (2) Refer €OC _, NCLT IBBL
1.66% voting ~ RP Name of 1P
power (4) Whether disci-
2. Written con- plinary proceeding
sent of IP Pro- pending against 1P

posal of new RP !

Within 10 days (4)

\

(6) Appoint RP

old RP shall continue till

appointment of new RP

( Public Announcement : )

Exp borne by applicant reimbursed by €OC.

IRP will make public announcement within 3 days from the date of appointment

of IRP.
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() Name and Address of Corporate Debtor.

(2) Details of IRP.

(3) Authority under which €D is registered.

(4) Last date of submission of claims.

(S) Penalty for misleading claims.

(¢é) Last date of Resolution process.

( Commiittee of Creditors (coc) )

coc (ncludes)

A 4

Where financial creditor Exist No financial creditor exist
z
coc¢ = All Financial (1) When Co. has less than 12 oc (All 0C
Creditor (FC) = members) |12 largest operational creditor
4 (2) Representative of workmen
# Related party (3) Representative of employee
# Related party

e.g. Vijay (Director)  Loan — FC — €OC =

>—Kingfisher
Can be related party I

When any FC has become related party due to conversion of debt not shares then

it is still eligible to vote in that cOC
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Note :

() When a person is FC as well as 0C he shall submit his information separately

in €0C, he will get voting only to the extent of FC share, his priority of

payment will be determined on the basis of the share.

N - Pavicion  Releded 4o AR (S 8{\/@\’7

N lagh  Pogt of Hus Sheed

( '.'7_) FC can represent OC but in that situation it will represent in the capacity of

0C to the extent of share of 0C and it can vice versa.
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C Notice of Meeting )

(a) Member of cOC.

(b) Member of suspended directors "3 Not voting / share discussion /
oc

(c) oc debt value atleast 10% of total participate

CQuorum of the Meeting :)

() Quorum will be 33% in value of voting shares. They can attend either in

physical or through audio / visual means.

(2) 1f the guorum is not present then it will be adjourned to next day, some time,

same place and if it is national holiday then succeeding day.

(3) In case of adjourned meeting if the guorum is not present then existing

number will form quorum.

( Formulation of Resolution Plan (Sec.28) )

) Information ) Prepare Resolution
RGSO’lltIOW memomna’um e Reso,ut,on P -

>

professional " application plan

(1) Financial Position

[c BALD2]

c - Cash Flow Statement
B - Balance Sheet

A - Asset

L - Liabilities

D - Debt

D - Default

(2) Information reguired

by resolution

applicant

(3) other information
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Resolution professional Resolution Plan  cocC

-

verify Approval 66%

(1)  Resolution process cost provided ( Sholl Mot i e value

1 0¢<_ M~aM
TV IS

(2) operational creditor cost provided w“ 0)593)

(3) Rumning business of corporate debtor in future

(4) Implementation of resolution plan

(5) No contravention of law

- Shareholders approval — not required

- (¢! Gif any) — competition — prior approval

- Any other approval within I year or time in Act

(6) No contravention of I1BBI Guidelines NCLT

\ 4 Y

Rejection Approviolk

A\

\ A
)JWO.&‘on Resolution

process (binding :

Member, creditor,

company, stake-

holder | C(;} $6

Local Putherrky)
CGrounds for Liguidation :) 7

(1) Resolution plan not submitted within time limit.

(2) coc has resolved for liguidation by passing 66% in value within time limit.

(3) corporate debtor has contravene in resolution plan and affected person has

filed an application and NCLT has passed liguidation order.

Time limit for resolution plan.

Within 120 days ~_Time limit for resolution plan — NCLT —— | time limit

Extension €0C - 66% value extension

of Max 90 days

A@j of 7779(1@80“ V\S 1 330 Dajs Insolvency and Bankrupt Code, 2016



C Disgualification of Resolution applicant U/s. 29A. )

() undischarged insolvent

(2) Willful defaulter.

(3) Either he or his company where he is a promoter has been classified to NPA

and | year lapsed from such period (not applicable to financial entity).

(4) Convicted for imprisonment for atleast 2 years in 12th schedule.

OR

Atleast 7 years for other offence and 2 years not lapsed from the date of

coming out of jail.

(S) Disqualified U/s.164 of Co. Act (directors disgualified).

(6) Prohibited by SEBI to enter into security market.

(7) Promoter of a company which is engaged in preferential transaction,

undervalued transaction, extortionate transaction or fraudulent transaction

Though he will not be disqualified if it is concluded before he become

promoter or without his convenience.

If the above transaction is conducted by the person himself in that situation

as well it will be covered.

(8) He has given executable quarantee which is unpaid.

(3) similar offences outside India.

(10) connected person of above persons.
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Liguidator

( Appointment of Liguidator )

Any person who is already RP of a company can become liguidator unless he is

prohibited by NCLT. However he should satisfy following conditions.

However, he should satisfy following conditions.

Q) satisty sec.1449(¢)

(2) Not a related party

(3) Not a employee, proprietor or partner of a firm which is auditor or legal firm

of corporate debtor.

(_ Liguidation estate : )

It is list of asset from which liability can be paid during liguidation.

Following assets will be included in the liguidation estate,

(1) Asset having ownership right.

(2) Asset under ownership whether having possession or not.

(3) Tangible asset

(4) Intangible asset

(5) Asset under dispute

(6) Asset recover in avoidance of transaction

(7) Asset on which secured creditor has relinguished his right

(8) Asset vested with corporate debtor

(9) Any proceeds realised from above assets.

(Exclusions :)

(1) Asset owned by third party which is in possession of corporate debtor.

E.g. held as trustee, bailment contract.

(2) Worlkmen due to provident fund, pension fund, gratuity fund.

(3) Lease.
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(4) Any asset which is excluded by Central Government in consultation with

financial sector requlator.

(8) Asset held as collateral by financial sector provider (in case of non payment

of loan).

(6) Asset of the partner or shareholder.

(7) Asset of subsidiary company

(8) Asset subject to mutual set off.

( Consolidation of Claim : )

Financial Creditor (FC) should submit his claim by way of information utility and

in case of operational creditor it should be - by way of invoice.

If information of 1V is not available then FC may send details of claim in invoice.

Liguidator shall consolidate the claim within 30 days. Once claim made then it

can be withdrawn within 14 days.

Liguidator may reject the claim within 7 days.

Prresk CGan e Liled yithin  [4DagS

( Preferential Transaction : )

Any transaction which create preference of one creditor our another creditor will

be treated as preferential transaction if it is prejudicial in nature.

C Effect of Preferential transaction : )

Any preferential transaction which is conducted in last 2 years (related party)

or last | year (others) will be cancelled by NCLT  (Restove ahe Pos i+'on)
B - v

C Exception : )

(1) Transaction in the ordinary course of business.

(2) Security interest created for new asset which is registered within 30 days.

(3) Any transaction conducted due to court order will not be treated as

preferential transaction.
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( Under value transaction )

If any transaction conducted at free of cost (gift) or at any substantially low

price then it shall be treated as under value transaction.

Any under value transaction conducted in last 2 years (related party or in

last | year (others) should be reported by IP or liguidator which is subject

to cancellation by NCLT and if RP (liguidator fail to make such report then

disciplinary proceeding can be initiated against him. NCLT may order to protect

the right of victim.

Any transaction conducted in good faith will not be cancelled.

( Extortionate Credit Transaction )

It is similar like under value transaction. However, in these situation company has

Pequived hoan) ot supstonta]higher Rotl (Treatment will be same as

under value transaction).

Toe LUmid . A%z Lor P Reyson

( Secured Creditor in Liguidation Proceeding : )

Where secured creditor want to realise the secured asset, it can take possession of

such secured asset.

If any resistance created by the corporate debtor the application can be filed to

NCLT & NCLT may pass such order as it require to enforce the security interest.

After realisation of secured asset, creditor will adjust selling expenses and his

share debt and any excess amount will be given to liguidator.

In case of insufficient realisation, it will be received in the order of unpaid amount

of secured creditor.

( Priority of Water Fall : )

(1) Resolution process cost and liguidation.

(1) Pro-rata (Proportionate)

- Workwmen dues last 24 months

- Secured Creditor.
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Q1) Employee dues last 12 months.

(Qiv) Unsecured Financial Creditor.

(v) Pro-rata:

- Government dues of last 2 years

Unpaid amount of secured creditors

1) Any other remaining Debt

e.g. Workmen dues before 20 months

Employee dues before 12 months

Unsecured Operational Creditor

Government dues before 2 years, etc.

vil) Preference Shares

vin) Equity Shares

(Fast Track Insolvency :)

Under normal situation resolution period is 130 days and extension is 90 days.

However, in case of fast track resolution process is for 30 days and extension can

be granted for 4S days. Such extension will be granted if 35/ of €OC has applied

for extension and NCLT has granted extension.

Following person can be notified for fast track insolvency process.

() €D whose total asset or total income is below the specified limit by C6.

(2) ¢D who is having such class of creditor as may be notified.

(3) Such category of person as may be notified.

Following person has been notified by Central Government :

() small company

(2) start-up other than partnership firm

(3) Unlisted company whose total asset not exceed | crore.

Insolvency and Bankrupt Code, 2016



Sec.59 — Voluntary Liquidation :

1) Declaration (affidavit) by
Majority Directors
i
v v
Co. is solvent Co. and  Not liguidated to de-

fraud creditor

f +

(1)  Audited Fs for last 2 years or if it is in existence

for lowerperiod then for such period.

(2) Valuation Report

") ! or or

SR by Shareholder OR by shareholder OR by shareholder

\ ) Y

Usually Completion of tenure Completion of event

for which Co. is in- for which Company is

corporated (AOA) formed (AOA)

f t

l Within 7 days

m) Approval of 2/3rd creditors Gif any) in value

{ notify within 7 days indicating liguidation

RoOC

A

Sell Asset

Pay Liability

"Apphcatlon

NCLT

Dissolution Order

Company

‘ File within 14 days

ROC

0aQ Insolvency and Bankrupt Code, 2016
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